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II1. Feedback from market participants and changes to the draft technical standards
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On the agreements, arrangements and measures that adequately ensure that the share or
the sovereign debt will be available for settlement.
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On the determination of the principal trading venue for the exemption pursuant to Article
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Annex 1

Legislative mandate to develop technical standards
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Annex I1

Cost-benefit analysis on draft technical standards relating to the Regulation
on short selling and certain aspects of credit default swaps

Summary of the Analysis
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1 Context and the Counterfactual
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Figure 1.1: Equity Loan and Short Selling Structure
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Source: Gruenewald, S., Wagner, A. F., and Weber, R. H. (2009), “Short Selling Regulation after the Financial Crisis — First Principles
Reuisited”, Swiss Finance Institute, Research Paper Series, No. 09-28, p. 5.
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Prime Brokers
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Table 1.1: Summary Table of “Third Parties” in the EU according to ITS
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Source: data on the number of investment firms executing trades are taken from a MiFID Review report by Europe Economics, data on
central counterparty numbers and securities settlement systems come from the European Central Bank, and the estimated number of
securities lenders was provided by ISLA and relates to 2009. We have assumed that each of the 27 EU Member States has a national debt
management agency and our figures for prime brokers are based on feedback from industry.
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Table 1.2: Disclosure rules across EU Member States
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Figure 2.1.2: Potential Benefits of the Settlement Rules
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Figure 2.3.3: Mechanisms Driving Costs of Determination of PTV
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Figure 2.3.4: Mechanisms Driving Main Benefits of Determination of PTV
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Annex II1

Draft Regulatory Technical Standards

COMMISSION DELEGATED REGULATION (EU) No .../..

supplementing Regulation (EU) No 236/2012 of the Eopean Parliament and
of the Council with regard to regulatory technicalstandards on notification
and disclosure requirements relating to net short psitions, the details of the
information to be provided to the European Securites and Markets Authority
in relation to net short positions and the methoddr calculating turnover to
determine exempted shares.

of XXX
7G 08 O ) )O <
G L] 7 - 3 # <
G, ! / # 0$ &
- # (# < #
9 2« 1 1 *
] 5

(1) The provisions in this Regulation are closely lidksince they deal with the submission
of notifications and information, by investors tational competent authorities or by those
competent authorities to ESMA. The turnover calitolato determine exempted shares is
also closely linked to the giving of informationr@@rning shares where their principal
trading venue is in the Union. To ensure coherdmeveen those provisions, which
should enter into force at the same time, and d¢iitizte a comprehensive view and com-
pact access to them by persons subject to thoggatbhs it is desirable to include all the
regulatory technical standards required by ReguiaEU) No 236/2012 in a single
Regulation.
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(2)

@)

(4)

(5)

(6)

(7)

(8)

In relation to the notifications of net short pasits on shares, sovereign debt and uncov-
ered sovereign credit default swaps and to theipulidclosure of significant net short
positions on shares, uniform rules regarding thaildeof the information including the
common standard to be used in the notificationagmeropriate to ensure consistency in
the application of the notification requirementsass the Union, to foster efficiency in
the reporting process and to provide comparabtanmétion to the public.

To ensure the proper identification of the positimmiders, notification should, where
available, include a code that can complement #maenof the position holder. Until a
single, robust and publicly recognized global legatity identifier is available, it is
necessary to rely on existing codes that someipodiblders may have, such as the Bank
Identifier Code.

For the purpose of carrying out its duties undes fRegulation and under Regulation
(EU) No 1095/2010 of the European Parliament anti@Council, the European Securi-
ties Markets Authority (hereinafter “ESMA”) must peovided with information by com-

petent authorities on a quarterly basis in relatmmotification of net short positions on
shares, sovereign debt and uncovered sovereigit deddult swaps, as well as with addi-
tional information on net short positions uponréguest.

In order to efficiently use this information, inrtaular, with respect to the objective of
ensuring the orderly functioning and integrity bétfinancial markets and the stability of
the financial system in the Union, the quarterlipimation should be standardised, stable
over time and of sufficient granularity, in thefoof some daily aggregated data, to allow
ESMA to process it and to conduct research and/sesl

ESMA cannot determine beforehand the specific médron it may require from a com-
petent authority as that information can only be&edeined on a case by case basis and
may include information as diverse as individuahggregated data on the net short posi-
tions or uncovered positions in credit default ssvdponetheless, this Regulation should
establish the general information to be providethia respect.

For the purposes of calculating turnover, bothhim nion and in trading venues outside
the Union, to determine the principal trading vemmfiea share, each relevant competent
authority needs to determine the relevant sourE@sf@rmation to identify and measure
the trading on a specific share. There are cuyemither harmonized transaction report-
ing requirements in the Union for shares admittety @n multilateral trading facilities
nor international standards with regard to traditagistics on individual shares on trading
venues, which may show relevant variations. Thus, mecessary to allow some flexibil-
ity to competent authorities to carry out this cédtion.

In order to allow sufficient time for natural arejhl persons to process the list of shares
exempted pursuant to Article 16 of Regulation (BNd) 236/2012, the preparation of this
list and its subsequent publication on the ESMA sitelshould take place sufficiently in
advance before the application date of Regulafidsh) (No 236/2012. Therefore, Article 6
of this Regulation needs to apply from the day Regulation enters into force.

O=611<¢2¢ * <H#



esma

(9)

(10)

This Regulation is based on the draft regulatochéal standards submitted by ESMA
to the Commission.

ESMA has conducted open public consultations on dnaft regulatory technical
standards on which this Regulation is based, aedlyke potential related costs and
benefits and requested the opinion of the Secsriied Markets Stakeholder Group
established in accordance with Article 37 of Retjala(EU) No 1095/2010.
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This Regulation shall be binding in its entiretyatirectly applicable in all Member States.
Done at Brussels,

For the Commission
The President

[ For the Commission
On behalf of the President

[Position]
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List of fields for public disclosure purpose (Article 3)
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Annex IV

Draft Implementing Technical Standards

COMMISSION IMPLEMENTING REGULATION (EU) No .../..

COMMISSION IMPLEMENTING REGULATION (EU) No .../... layi ng down
implementing technical standards with regard to themeans for public disclosure of net
position in shares, the format of the information © be provided to the European
Sepervisory Authority (European Securities and Marlets Auhtority) in relation to net short
positions, the types of agreements, arrangements @measures to adequately ensure that
shares or sovereign debt instruments are availabler settlement and the dates and period
for the determination of the principal venue for ashare according to Regulation (EU) No
236/2012 of the European Parliament and Council oshort selling and certain aspects of
credit default swaps

THE EUROPEAN COMMISSION,

G, 7 - 3 # <
G, " / # 3 &
- # (# #
9"< [« <12 / <
| 5

(1) The provisions in this Regulation are closely lidkaiming to determine the list of ex-
empted shares as a necessary step for the dislmstive public of short positions in all
non-exempted shares and then for that informatiobet sent to ESMA. In order to ac-
complish this, it is essential that rules also &iel Idown regarding arrangements and
measures to be adopted with respect to those nemyeed shares. To ensure coherence
between those provisions on short selling whichukhenter into force at the same time,
and to facilitate a comprehensive view and compacess to them by persons subject to
those obligations it is desirable to include ak timplementing technical standards re-
quired by Regulation (EU) No 236/2012 in a singegBation.

(2) To ensure the uniform application of Regulation YBUb 236/2012 in relation to the
information to be provided to the European SeasitMarkets Authority (hereinafter
“ESMA”) by competent authorities and to achieveicéit processing of this infor-
mation, information should be exchanged electrdlyica a secure way using a standard
template.
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®3)

(4)

(5)

(6)

(7)

(8)

9)

(10)

(11)

It is desirable to allow easy access to and reefisbe data on net short positions that is
disclosed to the market through central websitesraipd or supervised by a competent
authority. To this end, these data should be peavieth a format that allows for flexible
use of data and that does not offer only the pdggilof static, facsimile documents.
Wherever technically possible, machine-readablmés should be used to enable users
to process the information in a structured and-effigtient way.

In addition to disclosure on the central websiteraped or supervised by a competent
authority, the details of a net short position hb@ymade available to the public in other
supplementary ways.

It is essential for users to have two basic outpditen making public individual net short

positions in shares above the relevant publicatioeshold. These should comprise a
compact list or table of the net short positionsvabthe publication threshold that are out-
standing at the time of consultation of the centrabsite and a list or table with historical

data on all individual net short positions publdhe

When a net short position in shares falls belowlevant disclosure threshold, the details,
including the actual size of the position, shoutdpablished. In order to avoid confusion
for users consulting the central websites, discEswf positions that have fallen below
0.5% of the issued share capital of the compangemed should not remain indefinitely
alongside the live positions but should be avadad historical data after one day.

In order to provide for a consistent and clear faork which is nevertheless flexible,
this Regulation lists types of agreement to boreowd other enforceable claims having
similar effect and the types of arrangement withied party that adequately ensure that
shares or sovereign debt instruments will be abklfor settlement, and specifies the cri-
teria such agreements and arrangements must fulfil.

The use of rights to subscribe for new shares letiom to a short sale may adequately
ensure availability for settlement only where theagement is such that settlement of the
short sale is ensured when it is due.

When defining time limited confirmation arrangensnit is necessary to define the
timeframe for covering a short sale through purebas a way compatible with different
settlement cycles in different jurisdictions.

In order to adequately ensure that instrumentsaeadable for settlement where a natural
or legal person entering into a short sale hasreangement with a third party under
which that third party has confirmed that the instent has been located, it is essential
that there is confidence that the third party ieew established in a third country, subject
to appropriate supervision and that there are gyate arrangements for exchange of in-
formation between supervisors. Such appropriagngements could include being a sig-
natory of the International Organisation of SedesitCommissions (I0OSCO) Multilateral
Memorandum of Understanding.

To ensure proper implementation of the requirenterdetermine whether the principal

trading venue of a share is located outside thetJriransitional arrangements should be
put in place for determining for the first time tl& of exempted shares under Article 16
of Regulation (EU) No 236/2012. In addition, altigbuthe list of exempted shares is ef-
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(12)

(13)

(14)

fective for a 2 year period, it is necessary tovigle some flexibility as there are cases
where a review of that list might be necessaryrdythe two-year period.

In order to allow sufficient time for natural anebhl persons to process the list of shares
exempted pursuant to Article 16 of Regulation (BNd) 236/2012, the preparation of this
list and its subsequent publication on the ESMA sitebshould take place sufficiently in
advance before the application date of Regulatidt) (No 236/2012. Therefore, Articles
9, 10 and 11 of this Regulation need to apply fribi@ day this Regulation enters into
force.

This Regulation is based on the draft implementieachnical standards submitted by
ESMA to the Commission.

ESMA has conducted open public consultations on dtedt implementing technical
standards on which this Regulation is based, aedliise potential related costs and bene-
fits and requested the opinion of the Securitieskelis Stakeholder Group established in
accordance with Article 37 of Regulation (EU) N®5®010.
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CHAPTER V
DETERMINATION OF THE PRINCIPAL TRADING VENUE FOR TH EXEMPTION PUR-
POSE PURSUANT TO ARTICLE 16 OF REGULATION 236/2012

Article 9
Date and period for principal trading venue calculations
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Article 10
Date of notification to ESVIA

Relevant competent authorities shall notity ESMAhadse shares for which the principal trading
venue is outside the Union at least 35 calendas tafore the date of application of the Regula-
tion (EU) No 236/2012 and thereafter on the daylteethe first trading day in March every
second year commencing from March 2014.

Article 11
Effectiveness of the list of exempted shares

The list of shares for which the principal tradiwgnue is located outside the Union shall be
effective as of the first day of April followingstpublication by ESMA, except that the first list
published by ESMA shall be effective from the datentry into application of Regulation (EU)
No 236/2012.
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FINAL PROVISIONS

Article 13
Entry into force
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This Regulation shall be binding in its entiretydadirectly applicable in all Member
States.

Done at Brussels,

For the Commission
The President

On behalf of the President

[Position]
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ANNEX I

Format of the information to be provided to ESMA on quarterly basis (Article 3)
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